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1. FROM EFFECTIVE EXPERT WITNESSING1 
1.1. THE LEGAL ENVIRONMENT 

 
 
Litigation is more often about losing less than it is about winning more.  
 
EVIDENCE. The admission of evidence in federal court is governed by the Federal Rules of Evidence, 
adopted in 1975 to provide a uniform guideline that specifically addresses the admissibility of evidence. 
Rule 104 established that the judge decides whether an individual is competent to be a witness and 
whether particular evidence is admissible. Rule 104(b) gives the scope of the judge’s responsibility, stating 
that “the judge may admit evidence – which otherwise might be rules irrelevant-contingent upon the 
fulfillment of a condition of fact or subject to the introduction of other evidence which establishes a fact.” 
Rule 401 of the FRE addresses what kind of evidence is relevant. Evidence is relevant if it has “any tendency 
to make the existence of any fact that is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence.” The burden of proof of relevancy rests on the 
proponent of the evidence (the party that will benefit from the introduction and admission of the 
evidence). The judge’s decision is not based on the veracity or persuasiveness of the evidence, but only on 
the narrow question of whether the jury should be permitted to hear the testimony. Evidence with 
moderate, marginal, or questionable relevancy will not be admitted. Rule 403 excludes evidence even 
though relevant on the grounds of prejudice, confusion, misleading the jury, unfounded delay, or waste of 
time. Evidence that is hypothetical or based on conjecture, as opposed to evidence that describes 
something that actually happened may still be admitted under Rule 104 if that evidence is based on the 
facts of the case and would be helpful to the jury in resolving the case. Such evidence is most often 
introduced through the testimony of expert witnesses. Rule 702 allows the admission of expert testimony 
only if the testimony will be helpful to the judge or jury in deciding the facts, and if the expert possesses 
appropriate qualifications to testify on the subject in which he or she purports to be an expert. To do this 
the judge must analyze whether the expert’s testimony is (i) sufficiently based on reliable facts or data, (ii) 
the product of reliable principles and methods, and (iii) the result of a reliable application of those 
principles and methods to the facts.  Rule 104 vests the judge with the sole authority to determine the 
admissibility of evidence.  
 
ROLE OF EXPERT WITNESS. Language of Rule 702 suggests that experts have a significant advantage over 
ordinary witnesses because they are the only witnesses who are permitted to reflect, opine, and 
pontificate. Experts can provide a bridge between the particular facts of a case and patterns of fact that 
can be observed and understood only through much wider study. The contribution of expert witnesses is 
not limited to their personal knowledge. Expert witnesses can draw inferences from ordinary science, 
business, or other technical areas.  They may be asked to offer opinions on the cause or consequence of 
occurrences. They may even be called upon to interpret the actions of others and the impact of those 
actions on liability. As a result, expert witnesses are most often challenged on the reliability of their 
interpretations of the facts and on the objectivity or bias of their testimony. Just as the nature of an expert 
witness’s testimony varies, so does the role of the expert. In some cases, the role of the expert witness is 
to identify problems or defects in the testimony of fact witnesses, or sometime s expert testimony s 
necessary to meet the burden of proof in order to establish a claim or defense. Experts are used to match 
the opponent’s experts and to add persuasive strength to the proponent’s claim or defense. Experts can: 
(i) assist attorneys in the development of the case before trial, (ii) evaluate the credentials and work of 
                                                            
1 Effective Expert Witnessing, 5th Ed. Jack Matson. CRC Press. 2013.  
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other experts, (ii) assist lawyers in understanding the technical aspects of a case, (iv) help formulate 
requests for documents and other information that may become admissible evidence, (v) prepare 
questions for direct and cross-examination of witnesses, (vi) develop theories of causation to help avoiding 
the case being dismissed before trial. Rule 26(4)(a) of FRCP provides that the discovery of the facts known 
and opinions held by experts, otherwise discoverable and acquired or developed in anticipation of litigation 
or for trial, may be obtained only through interrogatories required the party to identify the expert he 
experts to call as a witness at trial, the subject matter on which the expert is expected to testify, the 
substance of the facts and opinions to which the expert is expected to testify, and a summary of the 
grounds for each opinion. Mental impressions, opinions, and the identity of the consulting expert need be 
revealed only if they form the bases of opinion of an expert who will testify at trial. 
 
RELATIONSHIP WITH ATTORNEY.  Lawyers expect experts to be confident, persuasive, and impartial, yet 
not boastful nor contentious. They want experts who are firm, with strength of conviction. They need 
experts who will explain technical, complex matters in a way that the jury fully understands and to which 
jurors can relate. lawyers also want experts with appropriate credentials to support narrowly tailored 
opinions that will serve the lawyers’ objectives at trial. Lawyers need to respect the ethics and professional 
integrity of the expert by not demanding that opinions be slanted in order to bolster the case. Experts need 
lawyers to describe and explain clearly the interrelationships between their testimonies and those of other 
experts involved in the case that that the experts can prepare to explain potential conflicts of opinions.  
Experts expect attorneys to educate them about the nature of the legal proceedings and vocabulary as 
well as what is expected of the expert at each juncture.  
 
 

1.2. A CLOSER LOOK AT THE IMPACT OF DAUBERT 
 
 
CONFORMITY VS FLEXIBILITY. Under the Frye decision, courts were constrained to admit scientific evidence 
only as long as it was generally accepted by the scientific community. Under Frye experts were expected 
to explain why and how their work met the test of general acceptance. Novel theories could not be 
presented to the jury even when the expert’s credentials and methodology were valid. In many 
circumstances, good new science takes years to become generally accepted. Thus under Frye emerging 
sound science that might have been available to the jury was not available. Under Daubert, federal courts 
were given far greater flexibility in determining the admissibility of expert scientific testimony. Rather than 
looking to the scientific community a judge is expected to inquire in some detail as to substance of those 
methodologies. Significantly, a judge can exclude expert opinions as long as she or he does not ‘abuse 
discretion’. According to the court in Daubert, ‘scientific’ focuses on the methods and procedures of 
science, while ‘knowledge’ focuses on objective beliefs or supported evidence.  
 
RELIABILITY AND RELEVANCE. The testimony of expert witnesses is intended to clarify and interpret facts 
so that the jury can understand the relevant scientific or technical information and thereby render a 
decision. FRE 702 states that reliable expert testimony must be based on scientific fact and not subjective 
belief or opinion. Rule 702 further requires that a valid scientific relationship needs to be established 
between the evidence to be offered and the issue to be tried. If this relationship is reasonably established, 
the expert testimony is admissible as evidence. Daubert suggested two additional considerations for 
determining the admissibility of expert testimony.  The first concerns the extent to which the theory or 
technique used in the expert testimony relies on the expert’s subjective interpretation. The testifying 
expert must show that the basis for his testimony is objective. This can be established by presenting peer-


	SOURCES OF AN EXPERT'S ETHICAL OBLIGATIONS. Experts specialize in objectivity - Lawyers are rewarded for subjectivity.  Experts are sometimes tempted to skew their evaluation of the facts in favor of the party who hired them. One reason for this tempt...
	HOW IMPORTANT IS THE OATH? An expert who gives testimony in deposition or trial is administered an oath requiring that he vouch for the truthfulness of his testimony. For example, Federal Rule of Evidence 603 requires that:
	what Is The Value of An Oath?
	EXPERT RULES OF PROFESSIONAL CONDUCT. When one thinks of a code of professional ethics, the Hippocratic oath quickly comes to mind. Eugenie Anne Gifford & Artes Moriendi, Active Euthanasia and the Art of Dying, 40 UCLA L. REV. 1545, 1554 (1993). Howev...
	The Attorneys' Code of Professional Conduct - Relevancy To Experts?
	EXPERTS' DUTIES OF CONFIDENTIALITY. An expert in civil litigation who was retained by an attorney on a client's behalf, should be warned to preserve client confidences. Once an expert is aware of this duty, he has an obligation to treat information ob...
	CAN PRIOR CONFIDENTIAL COMMITMENTS CONFLICT WITH A NEW ASSIGNMENT? Experts, because they tend to be accomplished and respected, are often privy to confidential information. People who are experts serve on boards of directors, design and test new produ...
	THE IMPORTANCE OF PROTECTING CLIENT CONFIDENCES. Whenever an expert works on a case for an attorney, the expert must uncover not only those facts beneficial to the client's position, but also those which harm the client's position, particularly if the...
	WHAT EXPERTS NEED TO KNOW ABOUT ATTORNEY-CLIENT PRIVILEGE AND ATTORNEY WORK- PRODUCT.
	A CONSULTANT'S CONFIDENTIAL WORK PRODUCT BECOMES DISCOVERABLE WHEN THE EXPERT IS DESIGNATED TO TESTIFY. When an attorney initially hires an expert for a litigation matter, the expert's proper title during the discovery phase is "consultant". The attor...
	AVOIDING ETHICAL CONFLICTS OF INTEREST. The law of conflict of interest is extremely complicated, but suffice it to say that a potential conflict clearly exists when an attorney attempts to oppose a party he previously represented. Zimmerman v. Zimmer...
	ENSNARED BY SOCIAL AND ECONOMIC CONFLICTS OF INTEREST. While the most serious conflicts of interest result from the risk that confidential information may be improperly disclosed, some conflicts are based on competing economic or social interests. Thu...
	EXPERT WITNESS IMMUNITY? A growing area of concern for testifying experts involves the risk that they may be sued for professional malpractice in connection with their work for an attorney on a client's behalf. As a general proposition, experts are ab...
	COMMONLY RECURRING ETHICAL CHALLENGES CONSULTANT HANDLING OF ADVERSE EVIDENCE.
	ATTORNEY SHOPPING FOR FAVORABLE OPINION.  AN ATTORNEY MAKES CLEAR THAT HE IS SHOPPING FOR A FAVORABLE OPINION AND ASKS THE EXPERT TO TAKE A PRELIMINARY LOOK AT CERTAIN EVIDENCE WITH THE INDICATION THAT HE WILL BE HIRED IF HIS OPINIONS ARE FAVORABLE - ...
	DESIGNATION WITHOUT NOTICE TO EXPERT. CONSULTANT LEARNS THAT ATTORNEY HAS "DESIGNATED" THE EXPERT WITHOUT ANY REVIEW OF THE CASE BY THE EXPERT - An attorney in some jurisdictions is required to represent, under penalty of perjury, that a consultant ha...
	ATTORNEY DISCLOSES TACTICS TO EXPERT WHO IS THEN DEPOSED. ATTORNEY AND CONSULTING EXPERT DISCUSS TRIAL TACTICS AND EVIDENCE WITH A CONSULTANT WHO IS DESIGNATED AS A TESTIFYING EXPERT - As previously mentioned earlier, once an attorney identifies or de...
	EXPERT SURPRISED WITH EVIDENCE AT DEPOSITION. ATTORNEY UNCOVERS ADVERSE EVIDENCE BUT DOES NOT DISCLOSE IT TO THE EXPERT - In trial, an expert may find out that his opinion is open to attack because evidence was available and apparently known by the at...
	EXPERTS SHOULD NOT BE COMPENSATED ON A CONTINGENCY. ATTORNEY PROPOSES FEE ARRANGEMENTS WHICH TO SOME EXTENT PROVIDE THE EXPERT A CONTINGENT RECOVERY IF HIS OPINION HELPS THE CLIENT WIN - Contingent recoveries for testifying experts are prohibited by s...
	EXPERT CREATES NOTES WHICH ARE HARMFUL TO CLIENT. EXPERT ARRIVES AT THE DEPOSITION BRIEFING CONFERENCE WITH A BRIEFCASE FULL OF NOTES, REPORTS, CALCULATIONS AND COMMENTS. THE ATTORNEY REVIEWS THEM, REALIZES THAT MANY HARM THE CLIENT AND ATTEMPTS TO HI...
	CONCLUSION. An expert working in an attorney's world must be vigilant to ensure that his reputation is preserved and his testimony is honest. One of the best ways to avoid mistakes in this regard is to learn the business of litigation and understand o...
	3.7.  EXPERT TESTIMONY BEFORE A TRIER OF FACT
	Providing litigation support often involves expert witness testimony at either the administrative appeals or judicial level before a trier of fact.
	The first part of the discussion presents recommended procedures for accountants who provide expert testimony. These recommended procedures apply equally to accountants employed by plaintiffs and by defendants. The second part of the discussion focuse...
	By following the author's strategy, every appearance will be a successful one.  Accountants are often called upon to provide litigation support and dispute resolution services. For example, these services might be rendered with regard to valuation-rel...
	EXPERT TESTIMONY PROCEDURES. The following recommended procedures for accountants who give expert testimony are not presented in any particular order of significance. As with all professional conduct, expert testimony procedures are ultimately a matte...
	Your expert report is your best friend. This is true on the witness stand and during deposition testimony. Accordingly, you should always bring your expert report to the witness stand (or to the deposition). It is appropriate to refer to the report as...
	You should be fully prepared to present the expert testimony. This means that you should review your expert report, workpapers, and notes just before testimony. Of course, it is necessary to be familiar with the facts of the subject case. In addition,...
	As an expert witness, you should always tell the truth--as you believe it. Expert witnesses (particularly accounting witnesses) always win by telling the truth--i.e., honestly and factually asserting their opinions. As an accountant (and as a witness)...
	Unless you are absolutely certain of your answer, don't trust your memory. Also, you should not guess the answer to a question, either in direct examination or in cross-examination. It is always appropriate to refer to your expert report when necessar...
	Be careful when confronted with short quotes. Accountant experts are often confronted with short quotes from their expert reports, from the opposing experts' reports, from professional standards, and from other materials. You should not feel compelled...
	It is usually inappropriate for an expert to argue during testimony, either with the examining attorneys or with the trier of fact. It is also inappropriate for an expert to get excited. It may be helpful to recall the deodorant commercial slogan sugg...
	During expert testimony, it is always appropriate to admit mistakes. It is also appropriate to admit any omissions. Accountant expert witnesses are sometimes confronted with the question: "If you had known XXX, would that change your opinion?" If the ...
	It is always appropriate to admit any material methodological or conceptual inconsistencies with prior expert reports, expert testimony, or publications. If it is relevant to any apparent inconsistencies, it is appropriate for the witness to explain h...
	It is appropriate to admit any inconsistencies in your analysis with (and departures from) generally accepted professional practices and authoritative treatises.Nonetheless, it is equally appropriate to explain why these analytical inconsistencies and...
	Be honest about your expertise. Accountant expert witnesses are frequently asked the following type of voi dire question: "Are you an expert in the XYZ industry?" Obviously, the question is intended to imply that you do not have the appropriate experi...
	You should completely explain what you did and why you did it. If you are confident with your analyses and conclusions, you should readily: 1) admit to procedures you didn't perform; 2) admit to interviews you didn't conduct; 3) admit to documents you...
	As a professional, you should not be defensive about your experience or credentials. Rather, you should be proud and confident of whatever experience and credentials you have. Of course, it is appropriate to forthrightly admit any negatives or deficie...
	Experienced expert witnesses don't underestimate the importance of the redirect examination phase of expert testimony. The redirect examination period is your opportunity to expand upon those areas of direct examination testimony that were questioned ...
	Beware of references to your report intended to trip you up. Accountant witnesses typically encounter such cross-examination follow-up questions: "Where does it say that in your expert report? or "It doesn't say that in your report, does it?" These qu...
	Experienced witnesses avoid answering multiple--or compound--questions, during either direct examination or cross-examination. Multiple or compound questions tend to obfuscate the record of the proceeding and confuse the trier of fact. Multiple or com...
	For the benefit of the trier of fact, you should not answer vague, ambiguous, or imprecise questions, during either direct examination or cross-examination. Similarly, you should not answer questions that you don't understand or questions that include...
	To keep the record clear, you should not answer leading questions, during either direct examination or cross-examination. For the benefit of the trier of fact, you should clearly and concisely state your problem with the question. When presented with ...
	As with the presentation of any oral report, you should remember the audience for your testimony. You should talk directly to the judge (or to the jury). If the layout of the courtroom permits, you may want to turn and face the judge (or the jury) whe...
	Although it should go without saying, it is important to answer all questions completely. This may not be as easy as it sounds. Sometimes, examining lawyers will cut off your answers, either deliberately or unintentionally. For the benefit of the trie...
	COURT'S EXPECTATIONS REGARDING EXPERT TESTIMONY. This discussion will focus on the more common expectations of the trier of fact regarding an accountant's expert testimony. This list of expectations is not presented in order of relative significance.
	Courts expect expert reports to be more comprehensive, more thorough, more rigorous--and more readable--than even a few years ago. The expectation is that the expert report will stand on its own, and that it will tell the entire story. Courts expect t...
	Courts prefer expert witnesses to avoid the use of vague phrases such as "in my opinion ...," "based on my judgment ...," or "based on my experience ...." When possible, triers of fact seem to prefer that accountant experts use positive phrases such a...
	In recent years, courts seem to be more willing to consider Daubert motions. Based on the U.S. Supreme Court Daubert decision, these motions (usually made after the voi dire ) ask the judge to exclude the testimony of an expert witness based on "junk ...
	In recent years, triers of fact seem to prefer that experts avoid statements such as "it is the state's position that ..." or "it is my firm's position that ...." As an accountant, you should be mindful of the fact that you are the expert--not your co...
	Courts prefer that experts rely upon authoritative treatises, credentialing society courses, and promulgated professional standards. Relying upon the positions, published or otherwise, of single individuals is typically discouraged, regardless of thei...
	As a professional accountant, it is particularly important that your expert testimony does not devolve into personal attacks on the opposing experts. Courts don't like he said versus she said expert testimony. Courts prefer to rely upon empirical and ...
	Courts appear to prefer that accountant experts bring all aspects of any analysis back to the specific facts and circumstances of the instant case. Abstract formulas and conceptual theories are great--but triers of fact seem to want to understand how ...
	4. FROM WRITING AND DEFENDING YOUR EXPERT REPORT
	4.1. GENERAL
	A written report may be required by the court or forum where the litigation is pending, and they are required in all civil cases in federal court under FRCP 26(2)(B). Expert reports that are marked and introduced into evidence as exhibits may go to th...
	Rule 26 reports must contain the following: (i) a complete statement of all opinions to be expressed, (ii) the basis and reasons for the opinions, (iii) the data or other information considered, (iv) any exhibits to be used in summary of the opinions,...
	Reports prepared to support or oppose motions for summary judgment must meet the following requirements: (i) the report needs to properly address the key factual issues in dispute in the case upon which the motions for summary judgment will be decided...
	DISCLOSURE OF DOCUMENTS. It is best practice for the expert to avoid producing any draft written reports and to refuse to let counsel influence the fundamental substance of the expert’s findings, conclusions, and reasonings. Prior to preparing any rep...
	QUALIFICAITONS OF EXPERT. All reports should explicitly and precisely describe all of the documents, reports, photos, tangible evidence, and depositions that have been reviewed prior to the preparation of the report by: (i) numbering the list, (ii) do...
	EXPRESSING FACTUAL ASSUMPTIONS. An expert’s opinion is only as good as the factual assumptions upon which the opinion is based. These factual assumptions form the foundation of the opinion and should be expressed I in the report: (i) describe factual ...
	STAYING WITHIN AREA OF EXPERTISE. Experts may be tempted to, and often do, opine in areas that are beyond their true areas of expertise, which opens up themselves and their reports to easy challenge on cross-examination. Authors recommend: (i) only ex...
	STATING OPINIONS. The main reason an expert is involved in a case is to state his opinion. The opinion should be stated in a defensible manner: (i) state all opinions clearly, explicitly and with confidence, (ii) use the magic words “based upon a reas...
	IMPORTANCE OF RESEARCH. Citations to authority support an expert’s opinions and increase the chances that the expert’s report and opinion will survive a challenge under Daubert: (i) include title, author, edition, publisher, year published, and page i...
	THE WELL WRITTEN REPORT.  There are numerous techniques  that can be utilized  to make an expert report well written: (i) state things clearly, and directly, (ii) no speculation, (iii) be especially careful about speculating as to future costs or mone...
	WHAT NOT TO INCLUDE. All information in a report that does not state nor objectively support an expert’s findings and conclusions should not be included in the report is it often provides fertile grounds for cross-examination that can damage an expert...



